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BRIEF FOR APPELLANT JOHN DININO 


QUESTION PRESENTED 


the trial court erred in submitting the case 


the government summation, objected to below 
predicated on facts not in evidence and whether 
disregarded as harmless in the circumstances of this 


3. Whether the trial court's charge on threats and fear, 
objected to below, was erroneous and whether the error can be 
disregarded as the circumstances of this case. Whether 


the court's charge on conspiracy was plain error affecting substantial 
rights of the appellant. 


4. Whether the conviction must be reversed on due process 
groundor in the exercise of this Court's surpervisory power because 
grand jury testimony used as substantive evidence was obtained in 
violation of the prosecutor's obligation to observe essential fairness 
in his presentation to that body. 


5. Whether the statute is unconstitutional if the 


evidence is legally sufficient to support a verdict. 


an ippe 


All knew and borrowed 
"o-defendant to five year 
erhaps three times a week 1 knew other 


Dinino and e >-defendant and had been 


y9ther collections h y proof of guilt 


ie qovernment ‘ =x $1) nt occurring between 1968 and 


1973, the period when the conspiracy tp extort allegedly existed. 


During 


Fandnrr 
defen int, 


T:17? WITNPSS 
A se dA ut hee 


imbling and asked 


Dinino 


later, Jackson 1j f more time to pay. 


Jackson, Dinino 


qot 


nsolidate the 


Levine. (A.57) Jackson did not 


conversation. (7 58 len Levine came over, 


and J ksor I ad confrontation 


basis of count f the indictment: 


What did you say o Mr. Dinino? 


Well...I am telling him again that no 
matter what he says or does, what 

had told him is going to be what's 
going to happen. Again, that Ronnie 
Levine's loan was part of my loan and 


that I was responsible for it and... 


htened because I w 
fices that he had 


ind threaten 


that the expression 


11al expression; he had 


PAGINATION AS IN ORIGINAL COPY 


Sidney Shalkin met Dinino in 1973, and borrowed $200., 


agreeing to repay $25. a week for 12 weeks. tAviZ2). oe 
made 6 or 7 payments and became ill. He did not 
make payments or go to the taxi yard r two months. (A.123) 
When he returned ts work he told Dinino the circumstances 
and "there was a remark made that I might get a punc in the 
nose. " (A.124) 

Shalkin resumed payments and also got renewals of the 

two or three times. (A.124) When asked if he ever 

Shalkin said he may once have 
ayment to DeVito. {A.125) Shalkin stated he owed 


or so and made payments " on and off" 


mitted he had heard the expression 
so, I'll punch you in the nose; 
one ever punched him in the nose when they said it; 
could be just a figure of speech; that no cone 
him in the nose when he took longer to pay the money 
Dinino never hurt him. (A. 134-135) 

At side bar, the trial court commented that under the 
statute, if c.e took the language that someone would punch 
you in the nose, " that literally is a threat, but from my 
point of view, yz think it would be a travesty and ‘am sure 


it would not stand up for two seconds on appeal." (A. 277) 


Ronald Levine borrowed $500. from Dinino for Jacks 
(A. 249-50) Levine was present when Dinino and Jackson had 


the argument about that loan, and testified " they were 


hollering about who was to pay it. " (A.253) Levine stated 


that Dinino " told Phil to stop yelling and he told him he 
would kick him the balls (sic)if he didn't stop. " 
(A.253) Levine had no emotion during this argunent except 
that he felt uneasy. (A.254) 

Levine also borrowed from the co-defendant 

DeVito. In response to a question, " Did Mr. Devito tell 
what would happen if you missed a payment in 1972? " 
Levine stated DeVito was " a perfect gentlemen." 
took 
and went to Dinino for car 
repairs. (A. 266-67) 

During Levine's direct testimony, the special assistant 
twice read into the record parts of Levine's grand jury 
testimony. The two grand jury statements, which Levine 
would not confirm at trial, were first, that after the 
Jackson - Dinino argument, Levine felt frightened and Ja 
looked angry and scared (A.280-283); and second, that when 
Levine could not repay a bet place with Dinino, Dinino said 
"he was going to send around a few guys to straighten me 


SB, > (A. 290) 


Levine stated the minutes only refreshed his recall- 
ection on what he said in the grand jury room, but did not 
refresh his recollection as to what Dinino actually said to 
him in the fall of 1972, 

“because I had told you in 
your office that I don't 
think John said it. I was 
under a lot of pressure at 
the time. " (A. 289) 

Levine also testified that "I told you many, many 
times, I was never afraid of John Dinino. " (A. 290) 


stateaq he remembered testifying to fear in the 


essure from the federal 
remeber giving tue 
* “Pe 2985 


Levine amplified his testimony about his 


of prosecutorial 


testified that Dinino never threatened him, that 


they used to play cards together and " always got along 


great until this thing happened..." (A.294) They played 
cards together three times a week, and Levine "used to eat 
with (Dinino) just about every time he came around. " 
(A.295) The first time he was questioned, he lied to the 
FBI by saying he didn't know Dinino, 

“Because I happened to have liked 

John and Vinny, and I didn't want 


to be involved in anything like 
this because there was no--as far 


as I was concerned, there 
was no grounds for anything. 


I had no reason for getting people 
sent up for nothing at all, as far 
as I was concerned. " (A.298) 


Levine then described his interview with the special 
attorneys: 


" I went in to see the federal 
attorney, it wasn't Mr. Abzug, 

it was Mr. Padgett, and I went 

in as an unstable person. I 

was terrified, lets put it that 
way, and I went in and Mr.Padgett 
went and said to me. 


He said, Loo, (sic) there is two 
types of witnesses. There is a 
Witness that sort of like plays 
our type of game and goes along 
with what we say and then there 
is a witness that is a hostile 
Witness. You have your choice. 
You can either be one of our 
witnesses or you can be a hostile 
Witness. " (A.299) 


Levine said he " didn't want to get into any trouble. 
(A.299) So he repeted things Dinino said, 


" ...which to me meant absolutely 
nothing. In other words, that's 
how we talked to each other... 
there was nothing meant by anything 
that me and John would say. " 

(A. 300) 


Levine testified that if someone at the cab company 


said, "I'm going to kick you in the balls", what it meant 


depended on who said it. (A. 300-301) 


If John said to you, " I am going 
to kick you in the balls, what 
would that mean to you ? 


kkk 
Well, like I said, John is John. 
You have to understand John. That's 
the best way I can put it. 


Would you be in fear when he said 
that ? 


A. No. 
Levine also testified that the co-defendant DeVito 

When asked what_his state 

nsactions with Dinino and 

not feel they were extorting 
money from him. 
met Dinino in 1965, 
Between 1965 and 1969, 

(A.226) In 1969, he borrowed $500. 


and renogiated the loan twice. (A.227-28) When he told 


Dini: o he could not make the $60. weekly payments and would 


make interest payments , Dininc said, " fine, it will cost 
you $10. a week. " (A. 229) 

Hershkowitz paid the interest until 1970, when he got 
sick. (A.229) He was unable to work for three months and 
during this time, didn't give Dinino anything. (A.231) 

After about two months he went to the cab company 


to visit and Dinino came in. 


And he grabbed me by the arm 
in an angry tone of voice and 
he said to me, ‘Where is the 
money you owe me...I said, 
haven't I paid you enough ? 
He said, 'No, you still owe 
me money and you have to pay 
me. 


I said, ' <= can't do anything 
right now because I'm sick and 


I have to wait until I go back 
to work. 


calmed down and agreed 
(A. 231) 


After about a month, Hershkowitz went back 
five rein ing $€0. payments, and " that was the 
(A. 231-32) 
cross, Hershkowitz testi 
was "very friendly". ~ He never saw Dinino 
never physically. 
On certain Fridays, Dinino used to take them out 
(A.235) When asked, "you are not afraid of 
HershkowitZ answered: 
A... “Not at that time. Now I am, becausé 
I have been sick for the last...I'm 
on Social Security Disability and 


that means a lot. 
kkek* 


The Court:...Why would that make you afraid 
of Mr. Dinino? 


A... I'm not as strong as I used 
(A. 236) 


Hershkowitz testified that during the period Dinino 


loaned him money, he was not afraid of Dinino. (A.236-37) 


On redivtect, over objection, Hershkowitz testified 
that his recollection was refreshed by grand jury testimony 
that in addition to being angry at Dinino, he was also afraid 


because he was sick. (A.242-43) He further stated tha 


ct 


Dinino did not hurt him when he grabbed his arm. 
Philip Cassese suffered a mental breakdown in 1973, 


y excused 


causing memory difficulties. He was temporaril 
until the court decided how his grand jury testimony would 
be treated. (A. 203-221) 


y xruiled, over objection, that 
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admissible not only to impeach, 


but as substantive evidence. (A.268-69) The court felt that 
some of Cassese's claim of lack of memory was "somewhat 
unconvincing. " (A. 269) After Cassese was excused, 


Hershkowitz had testified he was afraid in the courtroom 
(supro, P.15) "... and Mr. Cassese, his condition indicated 
to me some of the same feeling. " (A.270) The court then 
admonished ali present against attempting to intimidate 
witnesses. (A. 270-71) 

When Cassese was recalled, he continued to attribute 
his lack of memory to his psychiatric condition. (A.318) 


He also stated the government representative was a liar 


because he promised Cassese and his wife "that they wouldn't 


bother me to any great extent b 

and still am under the treatment of 

He felt the government was dishonorable because 
promised he wouldn 

the fact that I was 

Of mine (sic). * 


he was meeting his obliga 


gain gratutiously volunteered that 


sentative was a liar. 


grand jury testimony 


th 
was no forced on me. " 
paid a "vig" payment that did not reduce the 


Cassese testified in the grand jury h 


if Dinino and the co-defendant DeVito were partners; that 


they knew each other but he never saw them together. (A.372) 
Cassese testified in the grand jury that once when DeVito 


came for a payment, there was a misunderstanding over what 


Cassese owed and DeVito slapped him. He thought 
he would have repaid the loan even if Devit had not slapped 
him. (A.374) 
Cassese testified in the grand 1e Wi aware 
that Dinino was a loan shark. vas asked: 
Q...- But it was your understanding at the 
time that you were borrowing money 
from Mr. Dinino that he was a loanshark 


and that loansharks commonly collect 
unpaid debts by threats? 


I wouldn't borrow 


Is that understanding or not? 


wouldn't borrow 
felt they would 
. (A. 375-76) 


oansharks collecting by force and threats of 


he never knew of it happening in real life. 
was then asked: 


"Q... What I want to ask you is whether the 
slapping incident that you testified to 
before this grand jury changed your 
opinion of loansharks. 


No, it didn't. 

It did not? 

No. The slapping was a misunderstanding. 

I might have said something to infuriate 
this particular person, sort of a personal 


offensive remark. 


Well, you didn't-- did that in fact occur? 


— 


I dic res. I personally offended him." 


Cassese also testified before the grand jury that 
neither he nor any member of his family were ever threatened 
by Dinino or DeVito in an effort to get him to repay any of 
the loans. (A. 378) 

Cassese's testimony from the witness stand reaffirmed 
his grand jury testimony. He stated DeVito slapped him 


because he was "very offensive to him personally. " (A.327)* 


He told DeVito he was paid up on the loan dna where DeVito 


disagreed: 
I lost my temper and I 
sort of moved towards him 
and he slapped me in the face 
and sent me back. " (A.328) 

The payment at issue was for $15. (A.331) He 
would have paid the money without the slap " because it was 
my obligation -- " (A. 334) 

On cross examination, Cassese testified he considered 
Dinino a friemand benefactor. He never made any payments to 
Dinino because he was in fear of Dinino: 

"No fear, Never. We played cards 
together, we drank together, we 
ate together. He was at say house 
for coffee (A.333) 


Cassese also testified that when he was interviewed by 


the FBI and by the special assistants before testifying in the 


* Charles Fenker testified that before Devito slapped Cassese, 
Cassese had called DeVito a cheater. (A.162) 


grand jury, he made it known to them no time had he 
felt he was the victim of extortion by Dinino or DeVito and 
that these statements were truthful. (A. 350-51) He also 

told the FBI and the assistants before he testified in the 
grand jury that he was never threatened to make him repay 

the loans, and that he never felt coerced or threatened. 
A.355) The court refused to let Cassese mswer the questions: 


"Oi When you testified before the grand jury, 
were you able to make known to the grand 
jury the entire truth concerning your 
transactions with Mr. Dinino and Mr. Devito? 
(A. 353) 

and: 

Did the U.S. attorney who questioned you 
before the grand jury ask you questions 
concerning all of the information you had 
told him about your transactions with 
Mr. Dinino and Mr. DeVito? (A.353) 


The court told the jury it was not "trying the validity 


of the grand jury's action " or " whether there was a complete 


flushing out of everything." (A.354) 

The remaining testimony involved counts 3 and 6, where 
no conviction resulted. 

Norman Ronson had numerous loans from Dinino from 
1969-1971. (A.388) He never saw Dinino threaten anyone 
and never heard from the group at the cab company--which 
was close knit and friendly--that he had threatened anyone 
else. (A.409) Once, he heard Dinino say to another cabbie, 
“cut out the bullshit. " (A.391) When he could no longer 


make his scheduled payments, he asked Dinino for relief and 


got it. (A. 410) No threats were made. (A. 410) 

The government did prove that when Ronson had missed 
a payment, Dinino called Ronson's home and spoke to his 
wife. (A. 395-399) It stipulated, however, that no threat 
was made to the wife. (A.394) 

The government's theory was that Ronson was “extremely 
embarrassed and upset because he didn't want his wife to 
know he was borrowing from loansharks. " (A.394) He 


pleaded with Dinino not to call his house and Dinino said, 


I'will keep calling your house until you agree not to 


miss any payments, ' which is definitely a threat to the 
man's reputation, your Honor. That's how I would characterize 
it. " (A.394-95) 
The court ultimately dismissed the count involving 
Ronson. (A. 507-11) 
Charles Penker borrowed from Dinino from 1971-1973. 
He was present when DeVito slapped Cassese after Cassese 
accused DeVito of cheating him. (A.162) In January of 
1973, Penker and Dinino had a dispute over whether Penker 
still owed $100. or $300. (A.77) According to Penker, 
Dinino said to him: 
"I want all my money in. ' 
said, ' I'm getting out,' and 
he said, 'De ‘t get me pissed 


off,' and he was a changed 
person. " (A.177) 


ed on the Penker count. 


After the government rested, Rule 29 


denied, the court finding that thers 


\ 


the jury on the threats 
use of violence on every subs r except count 
(A. 421-22) The court also rejected a constitutional 


L 


challenge to the 
Dinino called no witnesses. The co-defendant DeVito 


called two character witnesses who testified without 


GU 


impeachment,to his good reputation for sntiiatetenee:. 


non-violence. (original record, 7.433-. 
In summation, the special assistant explained the 
ny he had gotten from his own witnesses 
a product of fear of the defendants. He first stated: 
“It is not necessary that the 

witnesses testified they were 
afraid, because some of the 
witnesses testified they weren't 
afraid in the case. And I think 
you know why. "  (A.451) 

Counsel objected and moved for a mistrial. (A. 451) 
The court denied the motions, stating that the prosecutor 
had not said anything improper. It also asked counsel not 
to interrupt the summation with objectiong, (A. 451) 

The prosecutor then argued that the defense had no 
basis to contend that the government was harassing its own 


wy 


“we are not harassing them. They are harassing 


That is what the trical is about." 
ed that it was unfortunate no record was mad 
defendants sai and did to the government witnesse: 
is some of the 
they were willing 


the grand jury 
and som_ of .the testimony 


they were willing to maks 
on the stand. " A. 456-57) 
(emphasis added) 
To explain Cassese's adverse testimony, e assistant 
stated, “He is afraid. He is afraid to testify before you." 


(A. 472) He had also told the jury they had a right to 


the witnesses' “aspect” when they were testifying. 


After the summation, the defense again moved for a 


mistrial, stating that the prosecutor's argument imputing 


to the defendancs the witnesses' refusals to testify favor- 
ably for the government was without support in the evidence.** 


(A. 508) The trial court again held this fair comment because 


Did they look like they enjoyed being here,these men? 

Did Ronald (Levine) look white as a sheet,did he look 
like he enjoyed being here,? or did Sherman Ronson, you 
couldn't hear the guy he was so scared,did he enjoy being 
here? No, they didn't enjoy it." (A. 455) 


In addition to the absence of proof of fear at trial,it is 
significant that both defendants were at liberty on personal 
recognizance bonds since arraignment in April,1975,and that at 
no time before or during trial did the government move for thei 
remand or to increase bail because of threats to witnesses or 
even because any witness had expressed a feeling of fear or 
harassment. (Cont. on pg. 24) 


one Witness, Hershkowitz testified to fee. on the stand, 
and because, 
",,.-the essence of what the 
government was arguing was 
that there was a reason that 
that these witnesses may not 
have or did not tell the full 
truth, because they wer» afraid, 
and there was circumstantial 
evidence of that or direct 
evidence of that on the stand." 
(A. 508) 


In charging the jury, the court stated that in 


assessing a witness' testimony, the jury y & to consider 


ry 


whether he had any fear of the defendants and that they 
were entitled to consider whether "certain of (a witness's 
testimony) was influenced in such a way as not to be 
credited. " (A.521-22) 

He also instructed that the jury was to consider 
whether the testimony of certain debtor witnesses denying 
that they were threatened was influciied by fear of the 
defendants. (A.530) The court further instructed that the 
testimony of a witness that he was not threatened, even if 
believed by the jury, was not conclusive or binding upon 
them; that a threat is normally something inducing fear; 
that the credibility of the witnesses' denials of fear was 
for the jury; and that in any event, the government did not 


** contin. from pg.23 
Dinino's attorney also stated he had specifically questioned 
him and his family on whether any of them had ever spoken 
to any witness, "and I just wanted the record to show there 
were absolute denials. " (A.511) 


have to prove that fear was actually induced. (A. 530-531) 


Exceptions were taken to the court's charge on fear 


of the defendants by the witnesses (A.555); and to the charge 


that the jury could disregard a witness'S testimony that he 
wasn't threatened as well as his denials of fear. (A. 557) 
During deliberation, the jury called for the part of 
Levine's grand jury testimony admitted as substantive 
evidence. (A.564) The court refused defense counsel's 
request to include Levine's simultaneous direct testimony 
that his grand jury testimony was pressured by the government. 
4.567-68) Defense motion for a mistrial was denied. 
(A. 569-70) 
After a day's deliberation, a verdict of guilty 


was returned on five counts. 


POINT I 
THE TRIAL COURT ERRED 
IN SUBMITTING THE CASE 
TO THE JURY. 

The government established that for a five year 
period, appellant had lent money to a group of cabbies 
at usurious interest rates, and that appellant and the 
co-defendant DeVito took turns making weekly collections. 


During this five year time span, where, according to the 


government's own witness's, appellant was seen collecting 


on hundreds of occasions, the government pfoved one 


altercation where appellant told a debtor he would bust 
his balls, was told to go ahead and try, and backed off 
(Jackson); one instance where a witness testified in the 
grand jury to a threat, and disavowed the testimony at 
trial on the ground the government pressured him into 
giving testimony of an event that never occurred (Levine) ; 
one instance where appellant remarked to a witness that 
he " might get a punch in the nose ", which he never got 
(Shalkin); and one instance--not charged as a substantive 
count--where appellant grabbed a debtor's arm, asked for 
his money in an angry voice, was told he would have to 
wait for it, and agreed to do so. (Hershkowitz) 

The government also established that on one occasion 
when appellant was not present, the co-defendant slapped a 


debtor who was personally offensive to him, and that the 


debtor would have paid what he owed despite the slap, 

cause it was his obligation (Cassese); and that on 
another occasion where appellant w 10t present, the 
co-defendant authorized a man named Louis to collect, 
and that Louis--again when appellant was not present-- 
rulled a gun on a 200 pound driver (A.359) who told 
him to stop acting like a tough guy out of a roaring 
twenties movie. (Jackson) 

The government aliso established, aad il the 

testimony of its own witnesses at trial, that during 
the five year period the collections occurred, Levine 
and Cassese considered appellant a friend and benefactor, 
socialized with him, and never felt that appellant or the 
co-defendant were extorting or using force to get money 
from them; that Ronson never saw appellant threaten anyone 
and had never heard from the close knit group of cabbies, 


that this had happened; and that the most aggressive 


appellant had ever gotten with a debtor who couldn't pay 


was to tell him to cut out the bullshit. (Ronson and 
Jackson) Cassese gave positive reputation evidence for 
appellant in his grard jury testimony, admitted as sub- 
stantive evidence. 


The government never came forward with evidence that 


the witnesses' testimony, favorable to the defendant was 
improperly motivated and hence could be disbelieved; or 
with affirmative evidence of threats and fear. * Compare 
U.S. v DeLutro, 435 F.2d 255 (2Cir. 1970) Only one witness 
Hershkowitz testified on cross that he was in fear of the 
appellant at the trial, though not when he was a debtor, 
because he was on Social Securi-_y Disability and was not 

as strong as he used to be. However no other witness ever 


stated he was in fear of the appellant while on the stand; 


no extrinsic evidence of threats and fear was offered as 


the government was entitled to do under DeLutro, supra ; 


and Levine specifically disclaimed any feelings of animosity 
between himself and the defendants. 

This case should never have gone to the jury. 

First, not only was there no evidence under Sect.894(b) 
to show that any debtor was aware that appellant collected 
or attempted to collect other extensions of credit by 
extortionate means--ie by implicit or explicit threats of 
force or actual use of force (Sect.891 (7) )-- there was 
affirmative evidence that to the knowledge of all debtors, 


appellant had never used such means to collect other debts. 


* However the government argued in summation over objection, 
that the witnesses’ unfavorable testimony was attributible 
to fear of the defendants (See Point II) and the trial court 
instructed on such fear, also over objection (See Point IIT) 


Second, not only was there no evidence under 
Sect.894 (c) of appel_ant's bad reputation for using 
extortionate means to collect in the witnesses’ com- 
munity, but there was affirmative evidence of appellant's 
good reputation in this regard from Cassese, Ronson and 
Jackson. 

The conviction can only stand if the statements 
by appellant to Jackson and Shalkin, and the grabbing of 


Hershkowitz's arm are sufficient, in and of themselves, 


to establish use of “extortionate means os collect 


debts within the purview of Sections 891 (7) & 894; if 

a conviction can be predicated solely on prior grand jury 
testimony; if sufficient proof of the conspiracy count 

was elicited; if the actions of the co-defendant DeVito 

and the unknown Louis are attributable to appellant in the 
absence of a Pinkerton charge (328 U.S. 640 (1946) or 

one on aiding and abetting; and if the conviction was 
predicated upon the proof presented by the party bearing 
the burden of proof, and not by substituting for such 
affirmative proof a disbelief in the witnesses' testimony 
and a conclusion that the truth was the opposite of what 
the Government witnesses' had testified. * Dyer v McDougall, 
201 F.2d 265, 269 (2cir. ; 2954) 

*The government asked the jury to draw such a conclusion in 


its summation and the courts instructions permitted--if not 
actually encouraged--such a result. See Points II & III,infra. 


Since all these questions must be answered in the 
negative, the trial court erred in refusing to dismiss 
after the close of the prosecution's case. 

(a) the appellant's conduct did not 
meet the objective standard of 
U.S. v Natale, 526 F.2d 1160 
(2032. ¢1 973} 
In U.S. v Natale, supra, the Court held that the evil 


attached by Sec. 891 (7) was the defendant's conduct, not 


merely the victim's subjective state of mind. * Natale 


adopted Judge Timber's construction of the Statute in U.S. ¥ 


Curcio, 310 F.Supp. 351, 356-57 (D.Cconn.1970) that a 
defendant's conduct is criminal provided the defendant 
calculatedly and intentionally took action which would 
reasonably induce fear in an ordinary person. (526 F.2d at 1168) 
Under this objective standard, the Jackson, Shalkin 
& Hershkowitz incidents should not have gone to the jury. 
The trial court's initial analysis of the Jackson 
incident was correct. Jackson gave appellant an ultimtum 
which triggered the argument--accept my terms or you don't 
get paid. As the trial court stated, the upshot was that 


appellant "caved in"-- "where is the extortion? " (supra,p.9 ) 


This construction avoids the problem raised but not 
resolved in U.S. v DeStafano, 429 F.2d 344,347 (2Cir.,1970) 
of whether the statute reaches innocuous conduct if a 
debtor believes a threat is being made. 


foreover, Jackson himself testified that when appellant 


said " for two cents I'll bust your balls right here " 


J@ekson dared him to carry out the threat and "nothing 


came of it. " (supra, p 6 ) Levine, who witnessed the 

incident, testified that the "bust your balls" threat was 

made to stop Jackson from yelling, and never stated that 

it was made in the context of coercing payment of Jackson's 

debt. Jackson acknowledged on cross that the vulgarism 

was a man's colloquial expression which he had heard andi 

used himself. * Whatever sinister implication Jackson 

read into Dinino's statements that he had two offices was 

merely his subjective interpretation of innocuous conduct. 

U.S. v DeStafano, supra , Applying the test of U.S. v Taylor, 

464 F.2d 240 (2Cir.,1972), no reasonable mind could have 

concluded beyond a reasonable doubt that appellant engaged 

in the use of extortionate means to collect the Jackson debts. 
Shalkin testified that the "punch in the nose" expression 

was a figure of speech he had heard before; that it did not 

connote physical action; and that no one ever punched his 

nose when he was unable to make timely payments. Since 

Sect. 891 (7) requires a threat of use of violence to cause 

one harm, and since Shalkin acknowledged that the language 


did not convey a threat to use violence to harm him, it would, 


* There is a vast difference between being known as a ball- 
buster and a leg-breaker. 


as the trial court acknowledged, be a "travesty" to construe 
the literal language to constitute a crime under the statute, 
and to send * 7t count to the jury. 

With Hershkowitz, as with Jackson, appellant expressed 
anger that Hershkowitz was ur-ble to pay him, but "finally 
calmed down and agreed to it." (supra, p, 15) Appellant had 
grabbed his arm but did not hurt him. The upshot was that 
Hershkowitz, like Jackson, got what he wanted-- in his case, 
a three month period where no payments were made to appellant. 

As with Jackson, where was the extortion ? 

No matter if the jury believed Hershkowitz's trial 
testimony that the incident made him angry or his grand jury 
statement that it also made him afraid, a reasonable mind 
could not find beyond reasonable doubt, that the conduct of 
appellant, judged by objective standards, constituted calculated 
and intentional action reasonably inducing fear in an ordinary 
person. 

(b) The conviction on count 2 was 
improperly predicated solely 
on prior grand jury testimony. 

Levine testified that before his grand jury appearance 
he never believed there was a ground for the extortion charges 


against appellant and that he never felt appellant and the 


co-defendant had extcrted or used force to collect money from 


him. He denied that appellant threatened to send guys to 


straighten him out and that he had been afraid of appellant, 


testifying he also told the special assistant he did not think 
a 2 S 


appellant said this and had so testified in the grand jury 
only under pressure from the federal attorney. He stated 
categorically at trial that appellant never threatened him 
Or put him in fear. 

The only evidence that threats were made to Levine was 
his disavowed grand jury testimony, which the jurors 
specifically called tor during deliberation. 

Leaving aside the questions raised in other points 


concerning this testimony, the questi.1 remains whether the 


prior out of court testimony given wi sisiiiile sicimseeaiaihaialedacs 


out an opportunity to appraise demeanor can suffice 
sole kLasis for conviction on count 2, since due 
process requires a minimal standard of evidentiary support 
to sustain a conviction. Vachon v New Hampshire, 414 U.S. 
478 (1974) and cases cited at 480; c.f. California v Green, 
399 U.S. 149, 163-64, 15 (1970) and commentary to Rule 
801 (d) (1): 
"The Rule, however, is not addressed 
to the question of the sufficiency of the 
evidence to send a case to the jury, 
but merely to its admissibility. 
Factual circumstances could well arise 
where, if this were the sole evidence, 
dismissal would be appropriate. " 
In this case, given the circumstances in which the 
prior testimony was obtained (Point IV); the witness's 


statements prior to his grand jury appearance consistent 


with his trial testimony that no threats were made, and the 


likelihood that under the trial court's instructions (Poin 


the jury credited the out of court statements by the 


process of reasoning disallowed under Dyer v McDo 


Supra, Moorev Chesapeake 


356 U.S. 


Court should hold that the evidence as to Levine was 
insufficient on due process grounds. 
(c) The proof was insufficient 


to establish the conspiracy 
count. 


f the conspiracy charged inf ‘count 


a combination to collect extensions of credit by 


extortiona ear The proof only established that 
appellant and co-defendant DeVito conspired to make 
collect usurious loans, and not that they conspired 
use extortionate means to collect them. 

Neither man was ever present when the other (or Louis) 
engaged in the conduct allegedly constituting the extortionate 
means. In fact, they apparently never made collectic ':s 
together. There was no proof that either man had knowledge 
of the other's conduct. Without proof that an alleged 
conspirator was aware that his alleged co-conspirator was 


engaging in the criminal conduct prohibited by Section 894, 


*which reversed for insufficiency of evidence in a deportation 
proceeding because "disbelief of petitioner's story of his 
motives and fears (cannot) fill the evidentiary gap in the 
government's case. " 


there is no proof of acting in concert with intent to accom- 
plish the prohibited criminal goal - Vachon v New Hempshire, 
AA A A 2 
supra. 
Nor can the gé the proof be filled by inferring the 
cistence of the conspiracy from proof of five equivocal sub- 
Five year 


antive acts in aaperiod of time--especially where the 


»vernment's own witnesses testified that it was not the prac- 


tice of either defe int to collect by force or threats of force. 


im the alee stasluel Lnowledge , 


In short, this is not the kind of case where,ythe pattern of 
~ 


criminal conduct which unfolded at trial could lead a rational 
mind to conclude beyond a reasonable doubt that the defendants 
had conspired to violate federal law, rather than merely to 
obtain usurious in on debts. 
(d‘' In the ahsence of a Pinkerton 
or aidi.uy and abetting charge, 
the proof was insufficientrto 


ts of the co- 
defendant or Louis to appellant. 


attribute the ac 
The trial court gaye no Pinkerton charge and refused 
to charge aiding and abetting. (A.554) When a theory of 
guilt is not given in a charge, it is not available to sus- 
tain the verdict on appeal. Nye & Nissen v_U.S., 336 U.S. 
613, 618 (19'9); U.S. v Hernandez, 290 F.2d 86, 90 (2 Cir. 1961) 
Appellant's conviction on counts 4 and 7, involving proof of 


actions by Louis and the co-defendant can be 


sustained only if the proof was sufficient to convict him 


a principal. 
in Vachon v New Hampshire, supra, there is no proof that 
criminal acts, or even that 
of the acts or ha ized them or was present 
Jachon, like 

Section - akes criminal knowing 
hibited act. The record in this case, as hon, is devoid 
of any proof of willing participation by appellant on the two 
counts involving actions of persons other than himself. As in 
Vachon, the conviction on those counts ear fas reversed on due 
process grounds. 

(e) The conviction was predicated upon Substituting, 
ovum~ummmmme disbelief of the government 
witnesses for affirmative proof 

This record is replete with affirmative testimony by 
virtually every witness that appellant ever threatened or hurt 
them, that they were never afraid of appellant, that they and 
appellant were friendly and ate and played cards together, 
that they were not extortion victims, that the loan agreements 
were not forced on them, that they had never seen or heard 
appellant use force or threaten of force to collect from other 
debtors. 

Cassese's testimony in particular--both before the grand 
jury and at trial--contains continued denials that the conduct 
constituting the only proof on count 7* was done to collect a 


debt; and continual affirmations that it occurred 


*on which appellant received a consecutive sentence 
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d at the grand 
not have borrowed 
debts 
reasonable 
d Devito 
threats f to c ‘ct debts or that appellant used extor- 
tionat means to colject debts in the instances charged, the 
jury would hav » disbelieve virtually every government 
and fear, and use that 
the evidentiary gap the government's 


y what Dyer v Mac Dougall, Nishiwaka yv 


Dulles, Moore v Chesapeake, supra, and a legion of other 


cases including U.S. v Delutro,supra, hold cannot be done. 
In DeLutro, supra, 435 F.2d at 256, the Court held 
that there were more ways to prove the existence of threats 
and fear than by the testimony of the victim. But it also 
specifically cautioned: 
"However, this does not relieve 
the government of the necessity 
of proving its case. Obviously, 
it still must present legally 
admissible evidence that the 


prohibited threats were made." 
(Ibid.) 


n this case the government did not come forward with 
other proof, legaliy admissible or otherwise, to establish 


the existence of threats and fear in the face of the denials 


Aispositive 


it received from its own witnesses on the a element 
of its case. Instead, in "a case made up of "ifs" and 
‘might have been's', (U.S. v_ Rappaport, 312 F2d 502,505 
Cir.,1963), the government asked the jury to disregard 
in its proof and to assume--without foundation 
record--that the lack of proof was attributable to 


fear of the defendants. (Point II, infra) 


The Supreme Court was reversed ina civil case where 


such a result occurred (Nishiwaka v Dulles, supra), and 


4 


reversal must be ordered here. 
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THE TRIAL COURT'S CHARGE ON THREATS AND 
FEAR, OBJECTED TO BELOW, WAS ERRONEOUS 
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over objection, that 


a correct statement 


matters evidence, 


threatened 
man } mi (or had 


of threats was made out of 
dants, and no other proof of fear on the 


Yet from the trial 


that they w ei x (Martin, 
supra) could have concluded that Levine's and Cassese's 


denials of the gist of the crime could be disregarded on a 


ground "nowhere evidenced in the record." (Torrence, supra) 
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We submit that ere t incontradicted evidence 
establishes that the prosecutor's fundamental obligations 
in the grand jury were breacned, this Court must exercise 
the power it possesses “to curtail any abuse of grand jury 
process by the prosecutor." (U.S. v! 

351 F. Supp. 519, 523 (E.D.N.Y. 1 ) by--at a 
nin --nolding that a conviction resulting fron use of 
such evicence cannot stand, eitner on a due process basis 
or: in ta46 ise or tne court's supervisory oower. Cef. 
U.S. ¥ Sasurto, 497 F.2d 781 (9 Cir. 1974); U.S. v Jacobs, 
¥.26 - (2 Cir, 2-24-75) slip opin, 2111, 2115-18; 

VedSs sallo, 394 F. pp. 310 D. Conn. iy75) 

in tnis case Ronald Levine testified--witnout impeachment-- 

that his grand jury testimony recited a threat appellant had 
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jury despite his repeated assertions 
before and during trial that he was never afraid of appellant, 


only because he wanted no trouble from the special assistant 


who gave him a choice between playing "our type of game and 
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